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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

  Special (NDPS) Case No.13/2018  
  (U/S :20(b) of NDPS Act)  
 
   
 
  State 
           Versus 
           1. Sri Jebra Daimary,  
  S/o- late Banendra Daimari, 
  2. Sri Daimalu Daimary, 
  S/o- Sri Jebra Daimary, 
  Both are resident of  
  Vill- Kalamanipara,  
  P.S.- Mazbat, Dist-Udalguri.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
        Special Judge,  
        Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri A. Basumatary, P.P.,Udalguri  

   A N D  

  For the accused : Mr. R. Khaklary, Advocate.  

  Evidence recorded on : 21.12.18, 4.2.19, 11.3.19, 10.4.19,    

            21.5.2019.  

  Argument heard on : 16.7.2019. 

  Judgment delivered on: 23.7.2019. 

 

 

J U D G M E N T 

 

1. The prosecution case, in brief, is that on 31.7.2017 SI Dimpal Gayari, 

O/C, Mazbat PS lodged an FIR stating, inter-alia, that with reference to the GD 

entry No.609 dated 31.7.2017 he alongwith available police staff conducted the 

house search and premises of accused Jebra Daimary of Kalamonipara, 

Mazbat, Udalguri and recovered some suspected cannabis (ganja) which was 

duly seized in presence of witnesses as per the provision of NDPS Act. 
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Weighment of the same was done at the spot in presence of the accused and 

other witnesses by locally arranging digital weighing machine. On weighment 

the suspected cannabis (ganja)  weigh about 26.600 KG and necessary sample 

of the same had been   drawn at the spot in presence of witnesses. 

Accordingly the accused persons Jebra Daimary and Daimalu Daimary were 

apprehended while Dersuma kachari of Dakhin Nauherua from Mazbat fled 

away.  

 

2. On the basis of the FIR the informant SI Dimpal Gayari being the 

Officer In-charge of  Mazbat Police Station registered a case being Mazbat P.S. 

case No.44/2017 U/S 20(b) of the NDPS Act  and the case was entrusted for 

investigation to S.I. Gauri Kanta Lahkar. During the course of investigation the 

I.O. arrested the accused Jebra Daimary and Daimalu Daimary, who were 

apprehended by the informant SI Dimpal Gayari. He visited the place of 

occurrence and drew up the sketch map thereof, recorded the statement of the 

informant and other available witnesses U/S 161 Cr.P.C. and sent the seized 

samples to the FSL for examination and collected the FSL report. As per the 

FSL report the sample of the said seized suspected contraband cannabis 

(Ganja) gave positive test for contraband cannabis (Ganja) and, hence, he laid 

the charge-sheet against the accused persons Jebra Daimary and Daimalu 

Daimary U/S 20(b) of NDPS Act,1985 to face the trial before the court of law. 

 

3. On scrutiny of the case record, a prima -facie case U/S 20(b) NDPS Act 

having been made out against the accused persons Jebra Daimary and 

Daimalu Daimary and, as such, a formal charge under the aforesaid section of 

law was framed against the accused persons. The accused persons pleaded 

not guilty to the charge framed against them.  

 

4. In order to bring home the charge the prosecution in all examined 

seven witnesses and also relied on certain documents mark as exhibits.  

 

5.  After recording evidence of the prosecution witnesses the statements of 

the accused persons U/S 313 Cr.P.C. were recorded. They have denied that the 
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seized contraband cannabis (Ganja) recovered from their house premises and 

they have been falsely implicated in this case on grudge. However, no 

evidence has been adduced in support of their defence.  

 

6. In the light of the above perspective, the point for determination in the 

present case is set up and framed as:-  

 

 (i)Whether on 31.7.2017 26.600 KG of contraband cannabis (Ganja) 

was recovered from the conscious possession of the accused persons?  

 (ii) Whether the accused persons kept the contraband cannabis (Ganja) 

in their house premises for the purpose of sale without any lawful authority? 

 

7.  I have heard arguments rendered by the learned counsel of both the 

sides and also minutely scrutinised the evidence on record in its entirety. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

8.   PW1, Dimpal Gayari is the informant cum seizing officer of the case. As 

per his version on 31-07-17 while he was posted as O/C of Mazbat PS at 

around 10:00 PM the Addl. SP Udalguri District, Yubraj Singh informed him 

over telephone that in the house Jebara Daimary situated at Kalamani Para 

some suspected contraband cannabis had been kept concealed and he was 

asked to proceed to the said place. On the strength of the telephonic 

information he recorded GD entry No. 609 dated 31-07-2017 and proceeded to 

that place with his staff and conducted search on the house premises of Jebra 

Daimari and on the processes they recovered some contraband cannabis 

(ganja) kept in a plastic bag which was concealed under the bushes within his 

house premises. On recovery of the suspected cannabis (ganja) he asked his 

staff ASI Nandiram Das to arrange a weighing machine to weigh the recovered 

suspected cannabis (ganja). After arrangement of the weighing scale, he 

seized the recovered ganja in presence of local witnesses and the police staff. 

On weighment he found 26 KG 600 grams in total. He drew up samples of the 

seized contraband cannabis (ganja) in three separate packets containing 25 
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grams each for sending to FSL. At the time of conducting search Jebra Daimari 

and Daimalu Daimari were at their house and they were taken to custody. 

Thereafter, the seized suspected contraband cannabis (ganja) alongwith 

accused persons were brought to Mazbat PS. In this regard he lodged the FIR 

at Mazbat PS. He being the O/C of Mazbat police station registered the Mazbat 

PS case vide No. 44/17 U/S 20 (b) NDPS Act and entrusted the investigation to 

SI Gauri Lahakar as per the instruction of the Addl. SP, Udalguri. He kept the 

seized contraband cannabis ganja in the police station. Ext. 1 is the GD entry 

wherein Ext. 1(1) is his signature. Ext. 2 is the FIR wherein Ext. 2(2) is his 

signature. Ext 3 is the seizure list of 26 KG 600 grams seized contraband 

cannabis ganja contained in a plastic bag. Ext. 3(1) is his signature. 

 

9. In cross-examination, he has stated that there were 7 (seven) numbers 

of police staff including him when they conducted search in the house of the 

accused persons. They recovered the seized suspected cannabis (ganja) from 

the back side of the house of the accused concealed under the bushes. At the 

time of conducting search in the house premises of the accused five persons 

including the accused persons were there and all of them are family members. 

He did not join the village head man of that village to witness the search and 

seizure. At the time of search and seizure the village head man was not 

present at his house. There were houses on the left and right side of the place 

of occurrence. It takes 10 minutes to reach Kalamoni village from their police 

station. He has denied the defence suggestion that on the day of occurrence 

they had not recovered the seized contraband cannabis (ganja) from the house 

premises of the accused and he has planted a false case against the accused 

persons. 

 

10. PW2, ASI Nandi Ram Das has deposed to the effect that on 31-7-17 he 

was posted as attach officer in Mazbat PS. On that day about 10:00 PM the 

O/C of Mazbat PS informed him over telephone to arrange a weighing scale 

with weights and to bring the same to the place of occurrence situated at 

Kalamani Para where he recovered suspected cannabis (ganja). Accordingly, he 

seized one digital weighing machine from the shop of one Motilal Saha of 
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Mazbat town and brought the same to the place of occurrence. Thereafter in 

his presence the recovered contraband cannabis (ganja) which was kept in a 

plastic bag was weighed and after weighment the plastic bag contained 26 KG 

600 gms of suspected contraband cannabis (ganja) which was recovered from 

the house premises of the accused persons. He has proved the seizure list of 

digital weighting machine as Ext.4 wherein Ext. 4(1) is his signature. 

 

11. In cross-examination he has stated that he reached the place of 

occurrence alongwith the digital weighing machine at around 10:20 PM. He did 

not see as to from which place the suspected contraband cannabis (ganja) had 

been recovered. 

 

12. PW,3 Kamala Mura is a police constable. According to his evidence on 

31-7-2017 he was asked by the O/C, Mazbat PS, Dimple Goyari to go with him 

at Kalamoni Para. Accordingly, he alongwith other staff accompanied by O/C, 

Mazbat PS went to Kalamoni Para and the Officer-In-charge conducted search 

in the house of the accused persons. When nothing was found inside the 

house of the accused persons then they conducted search in the house 

premises of the accused persons and in the backyard of the house premises of 

the accused persons they recovered one plastic bag kept concealed under the 

bushes which contained suspected cannabis (ganja). The said bag on being 

opened they found suspected cannabis (ganja) and accordingly suspected 

cannabis (ganja) contained in the bag was seized by SI Dimple Goyari in his 

presence. The seized bag was also weighed with electronic weighing machine 

and weighed in total 26 Kg 600 gm. Ext 3 is the seizure list and Ext.3(1) is his 

signature. The samples of the seized contraband cannabis (ganja)  was 

prepared by SI Dimple Goyari in three packets weighting around 25 grams 

each and the same were sealed in his presence. Later on, the accused persons 

alongwith the seized materials were brought to Mazbat PS. 

 

13. In cross-examination, he has revealed that they entered the place of 

occurrence through the main gate of the house of the accused persons which 

was already opened. There were 7 (seven) police personal at the time of 
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search and seizure. They conducted search at night at the house premises of 

the accused. he does not know as to who had identified the land belonged to 

accused persons when the seized contraband cannabis (ganja) was recovered. 

At the time of conducting search and seizure all the village people were asleep. 

He does not know as to who had pointed out the bag containing contraband 

cannabis (ganja) which was kept concealed under the bushes. There are many 

houses near the place of occurrence frequented by other persons. There were 

other persons at the time of search and seizure apart from the accused. It was 

dark at the time of search and seizure at the place of occurrence. He has 

denied the defence suggestion that nothing was found in the house premises 

belonging to accused persons and it was deliberately planted by the informant 

to falsely implicate the accused persons in this case. 

 

14. PW4, Dr. Dhruba Jyoti Hazarika is the Scientific Officer. It is his 

evidence that 10-08-17 while he was working as Dy. Director Drugs and 

Narcotics Division, Directorate of Forensic Science Kahilipara, Ghy he received 

a sealed parcel in connection with Mazbat PS case No. 44/2017, U/S- 20(b) 

NDPS Act from his director. The parcel consisted of three exhibits enclosed in a 

sealed envelope cover. The facsimile of the seal impression is found to be 

Ashoka Emblem. 

Description of articles:  

Three sealed envelopes marked as ex-A, Ex-B and Ex- C respectively, 

having three closed polythene packets containing about 25 gram dry materials 

each which was marked by me as DN-354/17(a) to DN-354/2017(c) 

accordingly. 

On careful examination following United Nations drugs testing manual, 

the result of examination was found as follows. 

Ext DN 354/17(a) to DN-354/2017(c) gave positive result for cannabis 

(ganja). 

Ext.5 is his report. Ext. 5(1) is his signature. In his cross-examination 

he stated that in his report he has not mentioned the name of procedure he 

follows. 
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15. PW5, Rajen Basumatary is a reported witness. His evidence is that at 

the time of occurrence he came to know that the accused persons were 

apprehended by the police due to recovery of some suspected contraband 

cannabis (Ganja) from their possession.  

 

16. In cross-examination also he stated that he only heard about the 

incident without witnessing the same. 

 

17. PW6, Gauri Kanta Lahkar is the investigating officer of the case. He has 

deposed that on 01-08-18 he was posted as circle inspector at Rowta Circle. 

On that day O/C Dimple Goyari of Mazbat PS lodged FIR and on the basis of 

the same the O/C of the Mazbat PS registered a case vide Mazbat PS case No. 

44/17 U/S 20b NDPS Act and endorsed in his name for the investigation. He 

arrested the accused persons who were already apprehended by SI Dimpal 

Goyari. He visited the place of occurrence, drew up the sketch map thereof,  

recorded the statement of complainant and other available witnesses U/S 161 

CrPC and sent the seized samples for examination to FSL. After collection of 

the FSL report he found that the seized contraband cannabis (Ganja) gave 

positive test for cannabis (Ganja) and, as such, he laid the charge-sheet 

against the accused persons Jebra Daimari and Daimalu Daimari. Ext. 6 is the 

sketch map of the place of occurrence wherein Ext. 6(1) is his signature. Ext. 7 

is the charge sheet wherein Ext. 7(1) is his signature. 

 

18. In cross-examination he has revealed that he did not verify documents 

of the land in the concerned circle office as to who is the proprietor of the land 

with respect to the place of occurrence. He went to the place of occurrence on 

03-08-18 at around 4 PM. He did not seize anything with regard to this case. 

He has denied the defence suggestion that he did not investigate the case 

properly and in spite of having insufficient materials he laid the charge sheet 

against the accused. 

 

19. PW7, Ranjita Tanti is another women police constable. Her evidence 

discloses that in the year 2017 on day at midnight at around  12 0’clock she 
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was asked to come to the police station by the Sentry.  Immediately she came 

to the Mazbat PS and saw the accused persons alongwith two jute bags 

containing something inside them. Later the two jute bags were seized in the 

police station in her presence vide seizure list Ext.3. Ext.3(3) is her signature. 

 

20. In cross-examination, she has stated that she did not go to the place of 

occurrence. She was not showed what containing inside the jute bags and she 

was also not present at the time of weighing the said jute bags.  

 

21. On appraisement of the above discussed evidence on record, it 

emerges from the testimony of PW4, Dr. Dhruba Jyoti Hazarika, Senior 

scientific Officer that he examined the suspected cannabis (Ganja) seized in 

connection with this case and in detail examination he found the samples gave 

positive test for cannabis (Ganja) and, accordingly he submitted his report vide 

Ext.5. So fare as the report of the PW4 (expert), there is no dispute that the 

seized samples give positive test for contraband cannabis (Ganja). 

 

22. Situated thus, the moot question arises as to whether the seized 

suspected cannabis (Ganja) were recovered from the exclusive and conscious 

possession of the accused persons.  

 

23. In this regard, on scrutiny of the testimony of the informant cum 

seizing officer (PW1) it appears from  his evidence that he was informed by 

Addl. SP Udalguri District, Yubraj Singh over telephone that under the 

jurisdiction  of Mazbat PS at Kalamoni Para some suspected contraband 

cannabis had been kept concealed and he was asked to proceed to the said 

place. On the strength of the telephonic information he recorded GD entry and 

proceeded to that place with his staff and conducted search on the house 

premises of Jebra Daimari and on the processes they recovered 26 KG 600 

grams contraband cannabis (ganja) which were kept concealed under the bush 

in the house premises of the accused. Though the informant (PW1) conducted 

search and seizure and eventually alleged to have recovered one bag 

containing 26.600 KG suspected cannabis (ganja) but the search and seizure at 
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that place is vitiated due to not following the mandatory provision  of Section 

42(2) of the NDPS Act. The provisions contain in Section 42 of the NDPS Act 

were interpreted by the Hon’ble Apex Court in the judgment reported in State 

of Punjab  Vs. Balbir Singh 1994 GLJ 3702 (SC), there Lordship observed 

thus-“Under Section 42(2) such empowered officer who takes down any 

information in writing or records the grounds under proviso to Section 

42(1) should forthwith send a copy thereof to his immediate official 

superior. If there is total non-compliance of this provision the same affects 

the prosecution case. To that extent it is mandatory.” 

 

24. Thus, it is apparent that mandatory provisions of Section 42 of the 

NDPS Act were not at all complied by the informant (PW1). That apart, the 

informant alleged to have conducted search and seizure of suspected cannabis 

(ganja) from the house premises of the accused persons. But at that time he 

did not call any local witnesses including the Gaoburah of village to witness 

search and seizure so made from the house premises of the accused persons. 

Though PW1 has stated that he recovered 26.600 KG of suspected cannabis 

(ganja) from the house premises of the accused persons which was kept 

concealed under the bush but there is no evidence of independent witness that 

the land from which the suspected cannabis (ganja) was recovered belong to 

the accused persons. It has also come out from the testimony of PW1 that he 

has not mentioned in his note-sheets as to who identified the place where the 

jute bag containing 26.600 KG contraband cannabis (ganja) found lying in 

abandon state in the house premises of the accused persons. He has also 

stated that he did not collect any certificate from the office of the SDC to 

ascertain the actual owner of the land where the jute bag containing suspected 

contraband cannabis (ganja) was found lying in an abandon state nor did he 

seize any land document from the owner of the said plot of land. It is also in 

his evidence that he did not find any contraband cannabis (ganja) when he 

raided the house of the accused persons at the time of search and seizure. He 

found five family members including the accused persons.  

 

https://indiankanoon.org/doc/1158106/
https://indiankanoon.org/doc/855593/
https://indiankanoon.org/doc/855593/
https://indiankanoon.org/doc/855593/
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25. Keeping in view of the facts and circumstances of the case, it was 

incumbent upon the informant to collect the evidence that the accused was the 

exclusive possessor of the land where alleged contraband cannabis (ganja) 

containing in jute bag was lying in an abandon state. But no attempt had been 

made by him in this regard. This is also the evidence of PW6, Gauri Kanta 

Lahkar, the I.O. of the case that he did not verify the documents of the land in 

the concerned circle office as to who was the proprietor of the land with 

respect to the place of occurrence. Thus, it is surprising that these prime 

witnesses have failed to identify the land where the jute bag containing 

contraband cannabis (ganja) was recovered and, therefore, it cannot be said 

on presumption that the contraband cannabis (ganja) had been recovered from 

the exclusive possession of the accused persons. Hence, the evidence of the 

informant (PW1) and I.O. (PW6) have suffered from serious infirmities as they 

did not adopt mandatory legal procedure to ascertain the ownership of the 

land wherefrom the contraband cannabis (ganja) was recovered.  

 

26. In a case of this nature the recovery of narcotic drugs and psychotropic 

substance from the exclusive and physical possession of the accused is sine 

qua non for recording findings of conviction against an offender booked under 

the Act. We may refer here the judgment of Bombay High Court in 

Rubyana alias Smita Sanjib Bali Vs. State of Maharashtra and others, 

1996 Crl. L.J.148 which reads as follows:  

 “The sine qua non for attracting the penal provisions, viz. Sections 20 

and 21 of the N.D.P.S. Act, and Section 25 read with Section 7 of the Arms 

Act is that the appellant must be found in possession of the contrabands and 

the fire arms. The term "possession" is not defined in the N.D.P.S. Act. The 

term "possession" has been judicially construed to mean, in various 

decisions, as under:-  

'”Possession implies dominion and consciousness in the mind of the person 

having dominion over an object that he has it and that he can exercise it. 

Possession must be conscious and intelligent possession and not merely the 

physical presence  of the accused in proximity or even in close proximity to 

the object.” 
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27. In the light of the above, what is also strikingly notable that no 

independent was associated during the search and seizure by the informant 

(PW1) for the reason best known to him. In this case though possibly no one 

can dispute that in the absence of corroboration through any independent 

source the evidence of official witness cannot be disbelieved or ignored only on 

the ground of their official status, but when the evidence of official witnesses is 

found to be not cogent, convincing, reliable and trustworthy then non 

production of an account through an independent source certainly a doubt is 

cast on the prosecution version inasmuch as it appears from the evidence of 

PW1 that the place of occurrence was at a distance of 10 minutes walk from 

the police station. If that is so, the informant (PW1) could have associated 

local people to witness the search and seizure and, therefore, the contradictory 

and discrepant evidence of the informant (PW1) cannot be acted upon without 

there being any conclusive evidence to establish that the land wherefrom the 

seized bag of contraband cannabis (ganja) was recovered under exclusive 

ownership of accused persons and none else.  

 

28. So, it is evident that there is violation of mandatory requirements even 

regarding search and seizure  of the alleged ganja have been recovered from 

the house premises of the accused persons coupled with non-compliance of 

provision of Section 42(2) of the Act as it is well settled that non-compliance 

with the provision of Section 42(2) would entitle the accused persons to 

acquittal because of inbuilt prejudice resulting  from non-compliance of said 

provisions. This is what happened in the instant case that as though PW4 has 

confirmed that seized sample of the contraband cannabis (Ganja) give positive 

test but due to glaring defect and lacuna in connection with search and seizure  

of the seized cannabis has cast serious doubt as to the recovery and seizure of 

contraband cannabis (ganja) from the conscious and exclusive possession of 

the accused persons to rope with the charge levelled against them as the land 

wherefrom seized cannabis (ganja) alleged to have been recovered remained 

to be identified as to the owner of the land.  
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29. In view of the reasons aforesaid, I find and hold that the accused 

persons are entitled to get benefit of doubt. Accordingly, accused persons 

Jebra Daimari and Daimalu Daimari are acquitted from the charge U/S 20(b) of 

the NDPS Act and set them at liberty forthwith.   

 
30. Bail bond executed by the accused persons and the surety shall remain 

in force for another six months under the purview of Section 437(A) Cr.P.C.  

 

31.   Confiscated seized articles, if not destroyed, is directed to be destroyed in 

accordance with law.  

 Given under my hand and seal of this Court this 23rd  day of July,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
         Udalguri. 
 

 


